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Tear Sirg

Opinion Fo. 1113
Rot L&dbilit?*pfxgounti and Cities

Tor thoe record proe
vided for in 3. ﬁo 4, 46th
glalutures 08Te)

This iz in anews _
azk whether or not th g gk
. Senate Bill Roe 24, spfslature, Rsguler Session,

1939, {(codlified as A 84 X Vermon's mum Civid

...tatutea of ‘ruu) masd l om\instmusents and obligations

g  Aot, we will qwtothn
(N, &8 followsy

Axcept as hmln othw-

g, on all notes and ohligaums secured

byl mts &, deed of trust, mechaniets
mdor‘e 1ien, camitionﬂ

t A all 1nahrumts of & simie

'Floo ot the County Clerk under the Reglom-
tration Laws of this State; provided st no
tax shall be levied on ing ts secwring
an asount of Two Mmdred (§800.00) Dollers,
or lesse After the effective date of this
Act, except ss hereinafter provided, no such
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instrument shall be filed or recorded by
any County Clerk in this State until there
has been affixed to such instrument starps
in gccordarce with the provisiors of this
gection, + + » This section shall hdt apw
ply toinstruments, notes, or other otll-
gationg taken by or on tehelf of the
United States or of the State of Texas, or
any corporate agency or instrumentality
of the United Stetes, or of the State of
Toxas in carrying cut a govermuental pure
pose as expressed in any Act of the Cone:
grees of the Unlted Statez or of the
Legislature of the State of Texes, « « «

" "{b) Payment of thes tax @s hereby
levied shall be evidenced by sffixing the
stenpa harein provided for, to ell instru-
m:éta 1m13ded within the provisiong@mr the
Ae p = @ a

The AotYs own words eay that it "shall not epply
to instruments, notes, or other obligations tskxen by or on
behall of 4 « « the sf.ate of Texas « « ¢ Or sny corporate
agency or instrumentelity ¢ « » of the Stete of Texes In car-
rying out a& governmental purpose s expreased in any ict
¢ o » Of the State of Texss,

A county comes cleerly within the phrase ®"gorporate
agency or Instrumentalitly « « « of the State of Texas," In
1l Texe Jure 524, 1t 1z saldg

“Counties are instrumentalitlos of the
statée, They are political subdlvisions whioh
are croatec by the soverel;n will for the
purpose of discharging the state's duties
toward its inhaebitents. They are sgencias
for the afdministraticn of netters whicoh are
of state «= a3 distinguished from muinicipal -
concern, such as thewmllestion of taxes,
the mf\.mion of education, the construction
and msinterance of pudlic highways, the adw
minisgruticn of lustice end the care cf the
POOs
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See also the cases of City of Galveston ve Posnalnsiy, 62
*exe 113, 50 Ane NMope 5173 and Childress County ve S{;cto,
127 Toxe 543' 92 Se Yo (2 1011,

A oity also comes within the phrase "corporate
agency or instrumentality « « « of the State o Texase."
In the case of City of Goose Creek ve Funnicutt, 120 Tex,
471’ 3D Se Ve (2) 617. it was sald: _

"The more sot of incorporating a
municipality, whether such incorporetion
- be efiected under the homwe Tule amends
went (Conste arte 11, pare 5) or not
ombraces nothing more than the creation
of a4 governmental agency, vhich becomes
.’mvesged with such powers as the lew
conferse It is true that legislative
power to incorporate a home rule oity
is, by constituilonal provision, delow
gated to the inhsbitants of the terrie
tory afrectad{ nevertheless a city so
Incorporated ls a political subdivision
of the atate for govermmental purposes .

J‘.‘."

See also the cases of Sm Felipe de iAusztin Corporation ve
State, 111 Tex, 108, 220 S, W. 845; Yett v. Cook, 115 Tex.
205, 261 S. %e 8373 and Trent v. Randolph, (Cive Appe)

130 8' 'ﬁ’n 73‘7.

This bringe us to the conoluslon that the act does
not apply to instruments taken by or on behglf of a county

or & oitin“!.n carrvine out s governmental 086 A8 6X=
pressed any ac% e s o OF EEe State ol fens-'

A county can do only those things thsat are provided
for by the constitution «r stetutes, "Counties being come
nonent perts of the Stcte, have 1o powers or dutles excopt
ti.ose which eare clearly set forth snd defined in the cone~
stitution and statutess The stetutes have clesrly defined
the powers, prescribed the dutles, and imposed the liabill-
ties of the commissioners! courts, the mediuxr throuch which
the &ifferent counties mct, end from those stetutes must
come sll the authority vesfed in the countiess” 11 Texs
Jure 563« See also Xills County ve Lampasas County, 90 Tex.

S0
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G0Z, 40 Se .o 4033 ond Landman ve State, 97 S. We (2) 204,
Likevize, r city cen dc only those things that ere provided
for Ly tﬁe.constltuticn or statutes, %It is a general anc
wcisputed proposition of law that a munilcipsl corporstion
possecsaes and can exercise the following powers, and no
others; [irst, those rcrantod in expreas wordsj second,
thoze necesssrlly or sirly irmpliec In or incident to the
powers expressly grantedy third, those essentisl to the
accorplishrent of the declared oéiects and purposes of the
corporation, == not sim;ly convenlence, but indispenssble,
e ¢ « Of every munleipal corporatlion tﬁe charter or state
ute by which it 1s created is its orgenic act, UNelither the
corporatlon nor its cofflicers can 4o any att, or make any
contract, or incur any 1liadbllity, not authorized theredy,
or by some lezislative act spplicable thereto. All acts
beyond the scope of the powers granted are void," Foster
ve City of Taco, 113 Texe 59, 67 Se Fe (2) 1035« Ses also
Kantel ve Stste, 55 Tex. Cre. Reps 456, 117 S. ¥s 865, 131
Ame St. Rope D183 Davis ve City of Taylor, 1235 Texe 39,

€7 e ¥e (2) 10553 and 30 Texe Jur, 2 '

%o think tliet the doing of an sct authorized by
the constitution or statutes would constitute carrying out
& povermentel purposes Therefore, snything that a county
or e city would do, if it was done lawfully, would be ine-
cluded within the phrase "in garrying out & govermmental :
purpose as expressed in any act « « ¢ of the State of Texas.”
%e rmst prosume that the acts of a county or e eiez or tha
officers thereof, are lawfule "There is & presump ion in
favor of the resularity of official scts, and when a public
officlial dischargeas or undertakea to discherge a duty with
which he is charged by law, it will be presumed, in the sb-
sonce of evidence to the contrary, that he €id s0 righte
fully and in a lawful manner, and thet he acted within, end
not in excess of, hia power and auﬁhcrit!," 17 Texe Jurs
278+ See also Wooters ve Hall, 61 Tex, 153 end Anderson
Ve Parsley, 37 S. We (2) 359,

Qur answer to your guestion is thet the recording
stap tax provided for in Article 7047e (Vernon's Annotated
Civil Stetutes of Texas) is not due on instruments and



L PN

' X4

£

Honoralle Churliey Locihert, Page O

culi-siions taken by or on behelf of & county or o city,
Yours very truly

JTTORRVY QERFWAL OF TEXAS

By (7 [

Cecll C, Fotsch
Aselistant
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